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PUBLIC REGULATION OF RAILROADS- 
DISCUSSION 

Emory R. Johnson : Mr. Prouty considered four 
main points in his paper on the national regulation of 
railways : (i) that discriminations have ceased to be 
the main feature of the railway problem, and that actual 
and possible extortion in rates has become the para- 
mount question ; (2) that the railroad is the greatest and 
most dangerous of all monopolies, and is now making 
use of its monopoly power in many instances to advance 
rates to the point of extortion ; (3) that the effective 
regulation of railway charges demands the establishment 
of a commission with power to adjust rates ; and (4) that 
the review and enforcement of the commission's orders 
should be vested in a special tribunal or a commerce 
court. 

Mr. Prouty says that " five years ago the crying evil 
in railway operations was discrimination, mainly dis- 
crimination between individuals." This does not seem 
to express the facts with entire accuracy. The most 
serious discriminations have not been those of a personal 
nature, but those between different classes of traffic and 
between rival centers of production and distribution. 
While personal discriminations have always attracted 
great attention, their consequences have never been so 
serious as have been those affecting the classification of 
commodities and the relations of localities with each 
other. I question, moreover, whether the main purpose 
of railway regulation has come to be the prevention of 
extortionate charges. In the present and in the future 
the chief object to be accomplished by government in- 
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terference will be the minimizing of discriminations. 
Extortionate charges in individual cases are now and 
will continue to be a possibility, but the scope of such 
extortions can hardly become extensive. The competi- 
tion of rival areas of production in this country, each 
struggling to secure as great a share as possible of the 
markets of the world, will be eliminated neither by the 
combination of producers nor by the consolidation of 
the railroads into a small number of groups. We are 
witnessing a rapid consolidation of the railroads of 
the United States, and the prospect is that before 
many years the country will be divided up territorially 
among a small number of systems. That this will give 
the railway companies greater ability to cooperate and 
a greater power to regulate their charges there can be 
no question. But the fact remains that the prosperity 
of each carrier and of each group of carriers must depend 
upon its securing a constantly increasing volume of 
business. The carrier is a joint agent in production, 
and can succeed only as the region it serves prospers 
industrially. 

That the railway business is the greatest and most 
dangerous of all monopolies I am not prepared to admit. 
The essence of monopoly is the power to fix the price 
the consumer must pay. The railroads possess a partial 
monopoly which, though powerful, is limited by the ac- 
tion of competitive forces exercising a wide-reaching in- 
fluence over the rates which carriers can charge. Many 
of the factors affecting the price which the carrier may 
charge for his service are quite beyond the control of the 
traffic manager. This thought was well stated by Mr. 
Hines when he said, " The low traffic rates which now 
prevail in this country are due to the competition be- 
tween markets and between products which will always 
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exist, and to the efforts which the railroads are con- 
stantly making to increase their traffic, realizing as they 
do that increased profits must lie in increased volume 
of traffic." 

Whether rates are now becoming extortionate is a 
question of fact difficult to decide, but in drawing con- 
clusions regarding the advances that have taken place 
in railway charges during the past four years we should 
bear in mind three facts : 

i. Freight charges were forced to a very low point 
during the period from 1893 to 1898, and that profits in 
the railway business were then reduced to a very small 
figure. 

2. The advances of the last four years have been rela- 
tively slight. The average ton-mile earnings since 1896 
have been as follows : in 1897 they were .798 cents ; in 
1898, .753 cents; in 1899, .724 cents; in 1900, .729 
cents; and in 1901, .750 cents. The lowest point was 
reached during the year ending June 30, 1899. The 
average ton-mile revenue for 1901 was practically the 
same as that for 1898. 

3. The enormous increase in net earnings of the rail- 
ways has been due mainly, not to higher rates, but to an 
increase in the tonnage of their traffic. The railway 
business is one in which the law of increasing returns 
operates powerfully. The railroad companies are now 
doing a highly profitable business because they are doing 
such a large business. 

The third point made by Mr. Prouty, that the effect- 
ive regulation of railway charges demands the establish- 
ment of a commission with power to adjust rates, ex- 
presses a truth the validity of which has been fully 
proved by the experience of the United States during 
the past fifteen years, and by the history of railway reg- 
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illation in numerous foreign countries. It is not possi- 
ble for a national commission to accomplish its tasks if 
it has not the power to issue orders binding upon the 
carriers unless the enforcement of the orders is sus- 
pended or set aside by the courts. In his discussion Mr. 
Prouty very properly proceeds upon the assumption that 
the public regulation of railways is necessary. It would 
seem that the time for arguing in favor of effective gov- 
ernment regulation of transportation agencies had long 
since passed ; nevertheless Mr. Hines evidently ap- 
proached his subject with the conviction that public 
regulation instead of being a necessary good is an un- 
necessary evil. The position now taken by Mr. Hines 
on this question is the one which railway officials gen- 
erally held in 1870 when the American public made its 
first serious efforts to subject public carriers to govern- 
ment regulation. During the past thirty years most rail- 
way officials have ceased to champion the principle of 
non-interference by the government, but Mr. Hines is 
true to the faith of his fathers. 

It is suggested by Mr. Prouty that the review and en- 
forcement of the Commission's orders should be vested 
in a special tribunal or a commerce court, the purpose 
of the establishment of this special court being to secure 
a set of judges possessing expert knowledge of transpor- 
tation matters, and to obtain a more prompt enforcement 
or annulment of the orders of the Commission. Such a 
system might work well in practice, but it might not. 
It is quite possible that the result of the establishment 
of such a court would be the development of two rail- 
way commissions instead of one, that there would be a 
division of responsibility, and that in the performance of 
their respective duties more friction might take place 
and greater differences of opinion might arise between 
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these two bodies than now exist between the Interstate 
Commerce Commission and the United States courts. 

In amending the present law, greater efficiency should 
be given to the present Commission by making it the 
sole investigating body and the ultimate authority as to 
the facts. The courts should be restrained from inves- 
tigating any fact the examination of which is not essen- 
tial to a determination of the points of law involved. 
The efficiency of the Commission for the investigation 
and determination of traffic questions might possibly be 
enhanced and the value of its decisions increased if its 
members comprised laymen as well as lawyers. The 
members of the Interstate Commerce Commission are 
persons of exceptional ability, but in each case their train- 
ing previous to appointment has been that of the law- 
yer. A commission consisting of five men — two lawyers, 
an economist, a traffic expert, and a man of business ex- 
perience would seem generally equipped for the work to 
be done. I would favor placing the work of investiga- 
tion in charge of such a body, and would, for the pres- 
ent, let the appeal from the decisions of the commission 
be made to the United States circuit courts. 

Balthasar H. Meyer : Mr. Hines says, " It is 
broadly claimed that the railroad business is a ' govern- 
mental function.' " I believe in common with many 
others that there should be more regulation than we 
have at the present time, but not because the railroad 
business is a " governmental function " in the United 
States, as it is considered in other countries. We may 
be obliged to make it a governmental function in the 
United States ; indeed many of us may be obliged to 
change our opinions with regard to governmental 
functions ; but so long as both public and private in- 
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terests are properly regarded, I am ready to say that the 
operation of railroads is not to-day a governmental 
function in the United States. 

Again he says, " The fact is that the railroads 
now are more controlled than any other institution 
in the country." However, I maintain that the rel- 
ative amount of regulation at present in force with 
respect to other lines of business is of no import- 
ance in considering the amount of regulation re- 
quired by railroads. A quarter of a century ago the 
principle was established that the state has the right 
of regulation of all private property devoted to a use in 
which the public has an interest, this right of interfer- 
ence increasing with the increase of the public factor in 
the business. In the railway business the public factor 
is large as compared with the private factor. 

Again Mr. Hines maintains that " If those interested 
would take the trouble to read the decisions of the 
courts in these cases they would be astounded to find 
how generally the Commission has been wrong on prac- 
tical and economic questions." I venture to say, how- 
ever, that there is not a single instance in all the decis- 
ions of the United ' States Supreme Court in relation to 
interstate commerce in which the Interstate Commerce 
Commission has been overruled on broad statements of 
fact, although it has been overruled on questions of law, 
on questions relating to the extent of power of the Com- 
mission, on the exact meaning of the law, etc. I am 
greatly surprised to find a traffic man appealing to the 
Supreme Court's decisions with regard to traffic matters. 
Many of these gentlemen will tell you that they think 
the Supreme Court is quite incapable of deciding ques- 
tions of traffic, and in proof of that they will refer to the 
Trans-Missouri and Joint Traffic Cases. In this Trans- 
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Missouri decision Justice Harlan, in a dissenting opin- 
ion, expressed what appears to meet the require- 
ments of the case much better than the opinion of the 
Court. Indeed, while holding in great respect the Su- 
preme Court and its decisions, one cannot but feel that 
these distinguished judges have been so engrossed with 
other matters that they have not thoroughly mastered 
the propositions with respect to railway traffic upon 
which they have been asked to render decisions. 

Again Mr. Hines states, " Under the present method 
the mistakes of the railroad companies can, in every 
instance, be corrected." The chief means through which 
the errors of the railroads can be corrected is through 
the rate. However, we all know that the Commis- 
sion has not the power to prescribe what is a just rate 
for the future ; that if an order is made to reduce a rate, 
a reduction of a fractional part of a cent meets the re- 
quirements of the law. In this respect I believe an 
analysis of the laws of the different states and of the 
federal government with respect to the railroads bears 
out in general the point made by Commissioner Prouty 
that there is no efficient regulation of railroads in the 
United States to-day. Such regulation as exists is 
very limited in extent, perhaps in less than one-half 
dozen states. 

In our own state of Wisconsin the Commission made 
a ruling, promptly observed by one of the large railways 
concerned, involving a differential rate between two dif- 
ferent points competing for traffic to the West ; but the 
railways on the other side of the Mississippi river at 
once changed the rate so as to reestablish that differen- 
tial which was decided by the Commission and thought 
by the merchants to be unjust. The Commission can 
at the present time recommend anything and everything, 
but do nothing. 
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I believe with the paper in the limitations of compe- 
tition, but cannot rely so much as perhaps does the writ- 
er upon the competition of markets. It is probably 
true that St. Paul and Duluth will always have competi- 
tion in the wheat trade with South America and Russia 
and other parts of the world ; but competition of mar- 
kets in the same country can continue only so long as 
the different markets can act through independent rail- 
ways ; when all these markets are served by one sys- 
tem of railroads, it is largely a question of the good-will 
of those in control whether these different markets shall 
continue to compete on the same terms as theretofore. 
And when I speak of " good-will " I do not mean to im- 
ply that the railroad managers of the country do not de- 
sire to do what is right, duly to regard both public and 
private interests ; but there is nothing in existing legis- 
lation that can compel a single railroad manager to do 
what the law and the better judgment of his fellows says 
is right. When, for instance, the president of a system 
tells us that if we do not choose to comply with his 
terms we may walk from Louisville to Nashville, we 
realize the necessity of an efficient public authority. 
Somewhere there must reside power which will compel 
that single individual who holds out against the better 
judgment and just demands of his fellows to give us a 
proper rate ; and also power, when this individual blocks 
the way, to cause the locomotive to move just the same. 

Again I am quite in accord with Mr. Hines with res- 
pect to the complexity of railway rates. Because of this 
complexity is it not necessary that in the establishment 
of the rate different interests should be represented ? 
Perhaps the most conspicuous illustration of " taxation 
without representation " the world has ever known is 
found in this establishment of all railroad rates by repre- 
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sentatives of one set of interests only. I do not mean 
that those who are not legally and financially responsi- 
ble for the administration of railroad properties should 
have power to establish the rate, but I do believe — and 
I believe this because the experiences of various foreign 
countries show us that it is practicable — I do believe 
that these gentlemen should call into counsel members 
of chambers of commerce, of manufacturing bodies, of 
agricultural societies, and the like, and thus give a full 
representation to the different interests involved. I am 
confident that if before hay was pushed up from the 
sixth to the fifth class with apples, beans, cured meats, 
etc., the interests concerned had had an opportunity to 
be heard, hay and apples would have been put into sepa- 
rate classes. Under an advisory system I am sure the 
cheese makers of southern Wisconsin would not have 
paid twice as much for one-fifth the distance compared 
with New York cheese makers, in sending cheese to 
Chicago. The final point, then, is that we want repre- 
sentation, not with the view of taking from the railway 
managers who are responsible for the administration of 
their properties the power to fix the rate ; but, because 
of the complexity of the rate problem, to urge that man- 
agers shall draw into their counsel men whose interests 
are affected by the rate, before such rate is finally estab- 
lished. 

J. Shirley Eaton : The theme opened up by Mr. 
Prouty and further developed by Mr. Hines suggests 
many things. The major question, however, is whether 
on the largest grounds of public expediency and indi- 
vidual rights the state at large should enter into the reg- 
ulation of railroad rates. People who have thought 
much on this subject have been very cautious when they 
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talk of the state's entering into the control of commer- 
cial conditions. 

The reasons generally advanced for the control of 
railroad rates are that the railroads were built by the 
right of eminent domain, and are operated under a fran- 
chise. To my mind these reasons are incidents only of 
the larger reason on which they rest, namely, that private 
rights are modified by public rights, and that public 
convenience is a large element in determining private 
rights. The right of free passage over private property 
was one of the first instances of the application of this 
principle. The franchise is a device to stimulate indus- 
trial effort ; and in most cases it is determinable, or at 
best exposed, under pressure of public sentiment, to the 
potential competition of another franchise that may im- 
pair its monopoly features. 

Railroads, like every other industry, have tremen- 
dously enlarged their scope, until instead of dealing with 
the individual and isolated localities, their operations 
have come to be of great public moment. As Mr. 
Meyer said, they have passed from the stage where the 
individual conducting the business is the large and per- 
manent factor and the public is the small and fugitive 
factor, to that stage where the patrons are the large and 
permanent factor. Public welfare and convenience being 
closely identified with these operations, we may find 
lodged in these railways great administrative power. It 
was said by one railroad president that he would rather 
be president of his railroad than governor of the state 
of Ohio. Those in the railway service recognize most 
keenly the responsibility committed to them. 

In the industries of to-day it has come to be a nice 
distinction to determine what part of these governmental 
functions incidental to the operation of these great 



ii4 American Economic Association 

properties is best performed by private agencies and 
what part by the state in its public capacity. That the 
ultimate review to determine right and wrong or pub- 
lic expediency or inexpediency must rest with the state, 
no one will question ; but that the state is the best 
agency for administration, which differs from review as 
forecast differs from recast, which must be highly elastic 
and very sensitive and alert to all the conditions with 
which it must deal, is open to grave question. 

Much of the argument made by Mr. Prouty as to the 
raising of the rates to my mind was hardly to the point. 
Rates have been raised, but so have prices generally. 
The mere statement of the amount of these raises does 
not prove the injustice of the increase. He has indi- 
cated the stages by which the active and reckless com- 
petition of other days, an incident of chaotic service, has 
given way to a better ordered service by the railways 
through their consolidation. I think he has limited his 
view of competition to the competition between parallel 
lines. This is the most obvious, but after all only one 
of the forms of competition which control in making 
railroad rates. 

We want competition ; but the state comes in to say 
that competition shall exist only within definite limits, 
beyond which it becomes violence. You may stop work, 
but you must not commit physical violence ; you may 
adjust 3'our supply to the demand of the market, but 
you must not commit commercial violence ; you may 
sell a thing for what you can get for it, but if your 
business affects public convenience your prices must be 
fixed by schedules and not varied for each individual. 
There may be as much competition in making a sched- 
ule as there might have been in higgling over each in- 
dividual transaction. On the one hand the field of en- 
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terprise is a field of economic inequalities which we 
may recombine to produce new utilities ; on the other 
hand public considerations dictate that some of these 
individual elements of inequality of advantage shall not 
be permitted to have force. The service performed is 
thrown into certain groups, as it were, and the price to 
each in that group is at an average valuation regardless 
of the immediate and special value to the party served. 
The seller to-day has a special advantage over those who 
buy of him, but he must not avail himself of that. He 
must put his price at the general average of value. 
And again the individual who may have to sell his ser- 
vices or his commodity to-day under adverse conditions 
will enjoy the average valuation of those services. To 
my mind this is a process that is going on throughout 
all industry, namely, the grouping of demands and the 
dealing with the individual instances of demand at the 
general average valuation of the group to which they 
belong. 

The group should be sufficiently inclusive to elimi- 
nate differences of advantage or disadvantage that do 
not make for the good of society at large, and yet they 
must be sufficiently numerous to differentiate among the 
economic inequalities which the public service and in- 
dividual advantage may combine to largest result. 
Discrimination between groups is a legitimate adjust- 
ment between supply and demand, but the discrimina- 
tion between the individuals in such a group is what we 
conceive to be abuse or competitive violence. Society 
is constantly widening the scope of what they consider 
competitive violence. At the beginnings of the Stand- 
ard Oil Company it was alleged that they got certain 
concessions from the railroad. The railroad said, " We 
will take your business at less rates because it costs us 
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less ; " and the public said to the railroad, " You are a 
public carrier, and the inequalities between the situation 
of the Standard Oil Company and the individual 
operator should not enter into the rates which you 
quote to either party. Throw them both into a general 
group and quote the average valuation to each." 

This is an instance of the development of any in- 
dustry or commerce on a large scale, whether the state 
intervenes or not. During the last anthracite coal strike 
the great operators did not raise the cost of their coal 
one penny from the scale price in force before the strike 
was commenced, although every ton was mined at 
extraordinary cost and was of extraordinary value while 
stocks were so depleted. They were averaging the 
situation of the strike with the situation at other times 
when there was no strike, because they were large com- 
panies and a permanent factor in the situation. In the 
language of business we say that they were responsible, 
that they were following large policies, that they pro- 
tected their customers against extraordinary conditions. 

The state to-day says it wants to enter into this ad- 
ministration and determine what these groups shall be. 
They say you may have done these things for the best 
interest of yourself and the public, but you have not 
consulted them. There may be reason in this argument. 
The pressure of enlightened self-interest should deter- 
mine most of these things ; but it is true that as agencies 
become complex, while self-interest as a whole may be 
followed on enlightened lines, there may be many 
detailed abuses. For the most part when the public de- 
sire to enter into this administration they are practically 
saying that you do not know how to run your business 
for your own best interest. I will not say that they are 
not justified in that at times, but I would place most of 
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the clamor for public regulation of railways upon what 
I conceive to be the proper basis. If we are to intro- 
duce the public to representation in the exercise of 
these great administrative powers now exercised by the 
great commercial and industrial agencies, we must re- 
member how prone the public have been in the past to 
make blunders and to accept the direction of inexpert 
meddlers. This is not the spirit in which the public at 
large enter into the proposition, but it is unfortunately 
too often the way their best purposes are frustrated. 

Abuses so far complained of center upon the question 
of rates, and we have had tribunals to sit upon the 
question of what is a reasonable rate. To my mind no 
one knows what is a reasonable rate. The deliveries of 
these tribunals go back to the original situation which 
by the conditions complained of has been disturbed. 
But what was this original situation, and what inherent 
principles of right were announced by it ? It is like 
" the good old times " — exactly when were these " good 
old times " to which we so feelingly refer ? 

Max WEST : The Supreme Court of the United 
States has disclaimed its own ability to determine ques- 
tions of fact with relation to railroad rates. I refer to a 
South Dakota case which arose perhaps a year after the 
Nebraska Freight Rates case. In this South Dakota 
case the court laid down the principle that questions of 
a statistical nature should be referred to a master in 
chancery, who should investigate and report the facts to 
the court, which could then determine the question of 
law at issue. 

I want to add a word of appreciation of Mr. Prouty's 
most admirable address, which it seems to me is quite 
unanswerable. I think it is rather useless, however, to 
9 
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discuss the question whether railway transportation is a 
private or a public function. But the true reason why 
we must have governmental limitation of rates was sug- 
gested by Mr. Prouty when he said that the excessive 
price of coal is a tax, and that an extortionate railway 
rate is a tax. Any extortion through monopoly is a 
tax, or, to put it in a less demagogic and a more scientific 
way, the excess of monopoly price above cost — allow- 
ing, of course, for interest, earnings of management, etc. 
— that excess is in all cases a tax ; and that is certainly 
true where the monopoly is due to legislative action, 
such as the assignment of the power of eminent domain 
to a railway corporation. The power to tax is the power 
to deter, to prohibit, or even to destroy ; there are no 
limits to the power of taxation. It is a dangerous power 
to delegate to a private corporation. 

C. S. Walker : The parties concerned in this dis- 
cussion are the producer, the public carrier, and the con- 
sumer. The public carrier by means of his perfected 
organization will get his share of the production of 
wealth, without much interference on the part of any 
one else. In almost all the production of the present 
time the tendency is to form great trusts, so that the 
producer's rights in the natural evolution of things will 
be cared for. The only doubt is as to the agriculturist, 
the producer of wealth from the soil. He has not yet 
learned how to organize, and therefore his rights should 
be protected. The third party is the consumer, repre- 
senting the seventy million people of the United States. 
Who shall care for the rights of these millions ? You 
have seen this morning that it is impossible for each 
one of these seventy millions to bring a case and carry 
it to the Supreme Court. There must be some repre- 



Public Regulation of Railroads — Discussion 119 

sentative to look out for the interests of the consumer, 
some way devised by which the consumer's rights shall 
be secured. The Interstate Commerce Commission 
shows how this may be done. Either this Commission 
must be given power to protect the consumer through 
the regulation of rates, or there will be a public demand 
that the government own and operate all railroads. 
Some means must be devised whereby the three parties 
at issue, the producer, the public carrier, and the con- 
sumer, shall have their rights fully guaranteed. 

Frederick C. Clark : I do not think we have 
reached the bottom of this question of regulation by 
commissions to-day. Judge Cooley once said : " The 
railroad problem, summed up in one word, is the rate 
problem, and the establishment of the Interstate Com- 
merce Commission is a new step in the right direction 
of the states' or the federal government's right to in- 
terfere in industries to this end ; but we will not in any 
case as a commission render opinions until cases are 
presented to us in a formal way." In this reply there 
was a forecast of the passivity of the Commission. Six- 
teen years' experiment has shown us what can be done, 
and we know what has been done, even though the 
courts, as in the Counselman case, have sapped the Com- 
mission of its power. 

It seems to me that there is some supplementary 
machinery necessary in connection with the idea of 
regulation by a commission. While the principle of a 
rate commission as suggested by Mr. Prouty is all 
right, there should be also a board of inspectors of rail- 
way accounts. The books show all railway operations, 
and government accountants, properly empowered, could 
settle many cases in advance, and prevent scores of 
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others from ever becoming cases at all. As matters 
now stand, as fast as regulation catches up with railway 
violation on one point, the roads are doing something- 
else at another point. If we had the power periodically 
to inspect the books and publish the inspectors' reports 
in the daily press, I think we could accomplish a great 
deal. In short, adopt a policy along the Hue of that 
now applied to national banks. That is the proper 
kind of publicity. When you have inspectors to go 
around among these railroads, then you have got 
right at the kernel of their affairs and of the problem. 
If the railroads were desirous of living up to law, then 
the same report in all its details which the statistician 
would put before the president and board of directors 
they would submit to the inspector of the government, 
or he could make it for the commission. We would 
then have the railroads on their right lines, while they, 
at the same time, could depend on the public's not doing 
aught but what was reasonable and just. 

I do not think that the public wishes the railroads to 
earn less than six per cent on capital stock actually in- 
vested, but when they earn twelve per cent, then double 
their capital stock in order to show a less rate of divi- 
dend, and keep on " watering" their stock to keep up 
with their earnings and to keep down the rate, pleading 
poverty and low rates to the people, there is something 
radically wrong which the public will not always en- 
dure. No right thinking man desires to take one penny 
from the railroads unjustly, but the evil policy of stock 
watering, which is the real cause of the present rate 
problem, should be changed and brought under effective 
control by the government. This capitalization prob- 
lem, moreover, lends itself more readily than the tinker- 
ing with rate sheets to the theory of regulation by com- 
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missions and inspectorial boards. It is just as essential 
in American industrial life that we regulate railways 
by inspection as that we regulate banks. 

Charles W. Mixter : It has been represented in this 
debate that laissez faire economists hold that in the gen- 
eral march of progress everything will come right. I 
do not think that they have maintained that. They 
know that this is an imperfect world, and therefore take 
to heart the lesson from Burke, that it is one of the 
chief attributes of statesmanship to recognize the evils 
of every system which must be tolerated. 

We have had this morning, in the main, simply a 
heaping up of alleged evils in respect to the way railroads 
carry on the transportation business. The point is, as- 
suming these evils, where is there any fund of wisdom 
in government or any device of government which 
can lessen existing evils without putting others in their 
place ? 

Most of us regard the putting of the tariff question 
into the hands of a commission as a simple-minded idea, 
for the tariff question is essentially a political question, 
a matter of the log-rolling of local interests. Where 
the tariff question is now, the railroad question, under a 
thoroughgoing regime of state interference, of which, 
thus far, we have had no experience, would in time 
come to be. Just as now you cannot get the tariff ques- 
tion out of politics, then you could not keep the railroad 
question from getting into politics. The notion that 
railway rates could be permanently regulated by a non- 
partisan tribunal, representing the whole country, seems 
to me to be out of the question. Do we want the same 
sort of edifying spectacle in respect to railway rates 
which we now have whenever a tariff bill is framed ? 
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Theodore Marburg : Mr. Prouty's suggestion is a 
bold one, but I quite agree with the statement of Professor 
Taylor that in respect to services of this nature we shall 
presently be facing the alternative of government con- 
trol or government ownership, and we ought to consider 
well what the latter means. I have myself undergone a 
decided change of opinion with regard to it, now believ- 
ing that for us in America extensive state ownership 
would be a misfortune. It is not so much a question of 
the ability of the state to conduct these services econom- 
ically and effectively, but rather the multiplying of the 
number of government employees under a democratic 
form of government. Against this France offers us a 
warning. We must not forget that when we take such 
a step it is not for to-morrow only, but for the long 
future. If we should turn the railways over to the gov- 
ernment, presently there would arise a demand for the 
acquisition of other utilities ; some unwise practices on 
their part would precipitate it. The government em- 
ployee seldomly works as honestly as the man in private 
industry, and there would arise the danger of setting up 
a great bureaucracy and body of government employees 
who would sap the life of the state. 

Henry B. Gardner : As I understand the gist of 
Mr. Hines' remarks, if the Interstate Commerce Com- 
mission woitld give up prating of their lack of power 
and exercise the power they do have under the law, 
they might exercise effective control over the rate. I 
understand further that there is no question as to what 
they can do. They know they can declare a rate to be 
unreasonable, but have no power to declare what a rea- 
sonable rate is. I wish Mr. Hines or some one would 
tell us more specifically how under these conditions this 
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Interstate Commerce Commission can exercise effective 
control. 

Walker D. Hines : Before I proceed to sum up I 
would like to have Mr. Prouty reply to my question as 
to whether there is a single case in which the courts 
have overruled an order of the Commission except on 
the ground that the Commission had failed to pursue 
the course prescribed by statute, or that its order was 
unjust upon the facts. 

Charles A. Prouty : It would be unprofitable for 
me to go into the cases decided by the Commission and 
reviewed by the courts. To my personal remembrance 
neither the Supreme Court nor Circuit Court of Ap- 
peals has ever reversed the Commission on a question 
of fact. It has always been that the Commission did 
not correctly apply the law ; that it did something the 
statute gave it no power to do ; that it considered some 
testimony that it should not have considered ; that it 
refused to consider some testimony it should have con- 
sidered ; that it overlooked some fact that it ought to 
have taken into account. In the live stock case the 
court held that the Commission was right on every 
question of fact, but had overlooked one other factor 
which the Commission did not deem important, and the 
court sent the case back to the Commission. Mr. 
Hines says the Commission has the power to enjoin by 
proceeding in Circuit Court. There is pending in the 
Supreme Court a case which the Commission began 
seven years ago. 

Walker D. Hines : Which case, Mr. Prouty ? 

Charles A. Prouty : The case against the Mis- 
souri Pacific to enjoin discrimination against Wichita. 
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That case the Commission has prosecuted with all due 
diligence. Last spring the courts did enjoin violation 
of rates. I may say that those proceedings were inaugu- 
rated on the request of the railroads ; some of the rail- 
roads were in the position of wanting to be enjoined. 

Walker D. Hines : I understand then, Mr. Prouty, 
that there is not a single case in which the courts have 
overruled the Commission except where it had failed to 
proceed according to the statute, or where its order was 
wrong on the facts ? 

Charles A. Prouty : I think the courts have never 
reversed the Commission on a question of fact. 

Walker D. Hines : That, of course, is another ques- 
tion. I merely wished an answer to my inquiry. Of course 
if you do not wish to reply to it, it will have to go un- 
answered. I reassert that every time the Commission 
has been defeated in the courts, it has been due either to 
its usurping some power it did not possess under 
the act, or to its reaching conclusions inconsistent with 
the evidence which it ought to have considered, with the 
result that the court has condemned the Commission's 
finding ; and further that there is no instance of a mer- 
itorious order made in accordance with the statute 
which has not been enforced. Now, after fifteen years, 
the Commission says it does not know what it can do ; 
and with that as a basis, Mr. Prouty makes the broad 
assertion that the Commission can do nothing. 

I want to make specific reference to the live stock 
case. In that case the railroads imposed on the rates on 
live stock to Chicago an additional charge of $2.00, 
calling it a terminal charge. The Commission consid- 
ered the matter and announced that it was looking at 
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the whole service, that the terminal charge was in fact 
part of the rate to Chicago, and that the rate, having 
been reasonable before, with the addition of $2.00 was 
unreasonable. Subsequently the railroads applied to 
the Commission, pointing out that on a material part of 
their traffic they had reduced the rates to Chicago. The 
Commission having refused to change their findings, 
the case came to the Supreme Court, which, while con- 
ceding that any unreasonableness might be corrected, 
condemned the Commission's order on the facts because 
it had ignored the reductions which had been made. In 
a number of other cases that has been true. In the Im- 
port Rate case the Supreme Court said that the Com- 
mission had no power to make the order it attempted to 
enforce, and also clearly indicated that it ought not to 
have made it if it had had the power. The same was 
true in the Alabama Midland case, and also in a num- 
ber of decisions of the Circuit Court of Appeals. I do 
not ask you to accept my word, and I would rather you 
would not accept Mr. Prouty's word, but read the de- 
cisions and decide for yourselves. The matter is too 
important to jump at conclusions or accept the state- 
ment of interested parties. 

I desire now to answer a question that was asked me, 
" How can the Commission exercise control by the mere 
injunctive process?" Before answering directly I wish 
to say that this method prescribed by Congress ought 
not to be thrown away as worthless until it has been 
tried and found to be so. There has never been 
a single case where that injunctive process has gone 
through the courts and found to be worthless. As 
I recall, the only case which has gone to the Supreme 
Court and been sustained is the Social Circle case, and 
the readjustment in that case was promptly made in the 
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very terms of the Commission's order. There are many 
other cases in which the railroads have obeyed the Com- 
mission's orders literally. 

Replying directly to the question : The Commission 
condemns a certain rate as unreasonable, giving or being 
able to give its reasons therefor, and orders the carriers 
to cease from charging that rate, say $1.00 per hundred 
pounds. Although the Commission has no power to 
say you must charge that, if the order is well-founded 
the carrier will not make an insignificant reduction and 
purely technical compliance, for the Commission, being 
familiar with the facts, can readily make a further order. 
If the carrier believes it can convince the court that the 
Commission's order is wrong, but when the case gets 
into court is unable to do so, then the Circuit Court en- 
joins the carrier from continuing the unlawful rate ; 
and clearly the railroad will not care to risk a purely 
technical compliance, because they are not courting 
litigation. ' There has not, as far as I am advised, been 
a single case of this purely technical compliance with 
the Commission's order. 

The action of the Supreme Court in the Nebraska 
case and its similar action in the Reagan case illustrates 
how the merely injunctive process may be effective. 
The court, finding the rates fixed by the state authorities 
unreasonably low, stated that it had no power to fix 
the rates that might be charged, that its only power was 
to restrain the enforcement of unreasonably low rates ; 
yet so far as I am advised this purely injunctive process 
against unreasonably low rates was a substantial pro- 
tection to the railroads. The state authorities did not 
undertake a merely technical compliance with the in- 
junction of the court by fixing rates merely a fraction of 
a cent higher. There is certainly no reason to believe 
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that railroads would be any more disposed to defy 
a decree of the federal courts by making a mere 
technical compliance than would a state railroad com- 
mission. The railroad's property is always within reach 
and subject to regulation and control ; it is always held 
to the strictest responsibility ; it is especially sensitive 
to public opinion ; it does not want litigation. Certainly 
until the contrary is proved by actual experience it is 
entirely proper to assume that the railroads would com- 
ply in a substantial way with any injunction against 
unreasonable rates. In the absence of proof to the 
contrary the Congressional procedure ought not to be 
condemned as worthless. 

Charles A. Prouty : I wish to say just three 
things. 

First. Mr. Hines has told you that the Commission 
now has ample power to prevent the imposition of un- 
reasonable rates. This is a theoretical statement, based 
upon his interpretation of the language of the act to 
regulate commerce. Beside it let me put the practical 
statement of an actual railroad operator. 

In the recent hay case the Commission found that the 
railways in official classification territory had unreason- 
ably advanced the rate on hay, thereby exacting from 
the public some two millions of dollars annually beyond 
what was just. We' directed the carriers to desist from 
that advance, making the best order which our inter- 
pretation of the act and of the decisions of the courts 
would permit. The traffic manager who had assumed 
the burden of the defense in that case straightway issued 
to all the defendants a circular in which he said that of 
course no attention would be paid to the order of the 
Commission, for that body had no authority to make the 
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order, and if it had, there was no way in which that 
order could be enforced. Here, I say, is the practical 
application of this act to an actual situation by a rail- 
road operator. You can take your choice between the 
theory of Mr. Hines and the condition which exists. 

Second. If, as Mr. Hines says, the Commission has 
these ample powers under the act as it now stands, it 
can do no harm to enact such legislation as will clearly 
define those powers and clear up all uncertainty. Give 
us two or three sections of clean-cut English, which 
shall inform both the Commission and the public of its 
duties and its authority. Then can the Commission 
act intelligently and the public obtain the benefit of 
whatever power it has. 

Third. Mr. Hines tells you that the Commission is 
composed and will be composed of superanuated politi- 
cians, with no practical knowledge of railroad opera- 
tions. Personally I have never been much of a politi- 
cian. Aside from membership in the popular branch of 
the Vermont General Assembly as representative from 
my native town, I had never held and never been a candi- 
date for any elective office when appointed to my present 
place. Up to that time I had been merely a railroad 
lawyer, just like my friend Hines. I knew no more 
about these matters then than he does now. Since then 
I have devoted six years — the seventh part of an average 
business life — to the conscientious study of these ques- 
tions. The most stupid man in that time should acquire 
some little knowledge of traffic conditions ; and three of 
my associates are older in service than I am. 

However, I do not care to discuss what Mr. Hines 
asserts or insinuates with respect to the insignificance and 
incompetency of the present Commission ; but I do say 
that seldom in the last half century have five men sat 
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together as court or committee or commission of 
greater practical wisdom than those who made up the 
first Interstate Commerce Commission. There was 
Judge Cooley, known wherever the common law is 
known, known more widely than any judge who ever 
sat on the supreme bench of the United States with the 
exception of Marshall and Story ; there were William 
R. Morrison, a leader of the House of Representatives 
when no mere politician could assume that role, Aldace 
F. Walker, the ablest railroad lawyer in New England, 
a man subsequently honored with the highest places 
within the gift of the railroads themselves, and Agustus 
Schoonmaker, a former attorney general of New York 
and a leader among the lawyers of that great state. 
The remaining member, General Bragg, if not fully the 
equal of his associates, was at least the best man avail- 
able from my brother Hines' side of the Ohio River. 

The discharge of a great duty draws to itself great 
ability. That Commission was great because it was 
supposed to be charged with great responsibilities. If 
the personnel of the present Commission be small, it is 
because its functions have been belittled. Make the 
Interstate Commerce Commission what it was once sup- 
posed to be and what it should be, and you will have no 
criticism to pass upon the members of that body or the 
manner in which its duties are discharged. 



